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Via E-Mail and U.S. Certified Mail
No. 7006 0810 0004 3770 8755
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Mr. John E. Kieling, Chief
Hazardous Waste Bureau
New Mexico Environment Department
2905 Rodeo Park Drive East, Building I
Santa Fe, New Mexico 87505
Re:

Draft Hazardous Waste Permit for Western Refining Southwest, Inc.,
Gallup Refinery/Public Notice 11-05/
Additional Comments of the Permit Applicant

Dear Mr. Kieling:
As you know, by letter dated December 14, 2011, Western Refining Southwest, Inc. ("Western")
submitted comments ("December 2011 Comments") on the above-referenced draft hazardous
waste permit. The Hazardous Waste Bureau ("HWB") responded to these comments in a draft
"Response To Public Comments" dated September 6, 2012 ("RTPC"). Western replied to the
HWB's responses by letter dated March 6, 2013. In addition, the parties met at your offices on
November 7, 2012 and April24, 2013 to discuss the issues and concerns that had been raised by
both sides and to develop a path forward on the permit renewal. The purpose of this letter is to
follow up on certain matters covered in the meetings.
I want to thank you and your staff for meeting with Mr. Allen Hains and Mr. Ed Riege of
Western and Scott Crouch with RPS on April 24, 2013 to discuss the current status of the 14
Solid Waste Management Units (SWMUs) listed in Appendix A of Gallup Refinery's August
2000 RCRA Post-Closure Care Permit.
14 Solid Waste Management Units
As we have stated in previous comments to the recent draft permit renewal for the Gallup
Refinery RCRA Post-Closure Care Permit, the draft RCRA permit does not recognize the
extensive amount of investigation and, in some cases, remediation that has been conducted at the
SWMUs. In response to Western's previous comment on the draft permit, the NMED stated,
"The Department recognizes that Western Refining and its predecessor have already conducted
substantial corrective action work at the facility. That work is well documented in the
administrative record." NMED then goes on to note that section IV.L.2.e of the draft RCRA
permit provides that investigation work plans must include a background section with a brief
summary of the results of previous investigations. Western agrees that information is "well
documented in the administrative record". Accordingly, it is not necessary to provide it again, so
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Western would propose a very abbreviated "background section" that simply refers to the prior
administrative record for more information.
NMED staff also informed Western that it would be necessary to submit a "petition for No
Further Action" for the SWMU closures. Western conducted an extensive search of the files of
the New Mexico Environment Department (NMED), the New Mexico Oil Conservation Division
(NMOCD) and refinery records to determine the current status of these 14 SWMUs. Based on
Western's review of these records, it is apparent that a "petition for No Further Action" was
submitted to the NMED on August 10, 2001 for 11 of the 14 SWMUs (i.e, SWMUs 1, 2, 3, 4, 5,
7, 9, 10, 11, 12, and 13). NMED requested supplemental information on November 2, 2001.
Subsequently on October 2, 2002, the requested supplemental information was either provided or
a cross-reference to NMED files was included, as much of the requested information was already
in the NMED files.
We can find no record of NMED ever providing a written response to the petitiOn and
supplementary information in over a decade. Western acknowledges that RCRA facility
investigation (RFI) activities have been conducted at one of the 11 SWMUs (i.e., SWMU 1 Aeration Basin) under NMED's direction since 2001. Western requests that NMED make a
commitment to review the record ofthe remaining 10 SWMUs and provide a written response to
the original "petition for No Further Action" before this permit is finalized.
On a separate point, during the recent meeting, NMED staff raised a question over the use of a
clean stainless steel pan to collect samples prior to placement into laboratory containers. The
discussion in the 1994 "Report on the Additional RFI Sampling" does not indicate any mixing or
compositing of the samples. A review of the analytical results for volatile and semi-volatile
constituents shows that most results are non-detect with only a single semi-volatile organic
compound (SVOC) (di-n-butyl phthalate) detected at low concentrations and a single volatile
organic compound (VOC) (methyl ethyl ketone) detected in one sample at a low concentration.
Methyl ethyl ketone and di-n-butyl phthalate are both common laboratory contaminants as
identified by the Environmental Protection Agency, placing further doubt on the presence of any
contaminants in the subject samples. It is extremely doubtful that placing the sample in a clean
pan prior to placing in a sample jar could have removed all but one VOC and one SVOC as
shown in the sample results. Placing the sample in the bowl did not significantly impact the
results. This practice is not sufficient evidence to justify starting over at the investigation work
plan stage.

21 Areas of Concern (AOCs)
The RTPC and the November 7, 2012 meeting did not fully address Western's concern about
justification for the 21 AOCs in the administrative record and the double regulation. The intent
of the RCRA Post-Closure Permit is to regulate the LTU post-closure care and historical waste
disposal sites identified in the RCRA Facility Assessment (RF A), otherwise known as SWMUs
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or AOCs. Western could not find a RFA in the administrative record to justify the proposed 21
AOCS. The mere existence of refinery equipment does not justify an AOC. See the attached
Memorandum: Authority for RCRA Corrective Action Relative to Areas of Concern.
Furthermore, the RPTC cites release information that is already regulated by New Mexico
Energy, Minerals and Natural Resources Department - Oil Conservation Division (OCD) as
justification for some of the AOCs. These releases were subject to the Release Notification
regulations, NMAC 19.15.29, ofthe Oil and Gas Act. If necessary, subsequent corrective action
is regulated by Remediation regulations, NMAC 19.15.30, of the Oil and Gas Act. Western's
comments are summarized in Table A.
Other Comments
Redlined versions of the draft RCRA Permit Attachments E and G are attached. The edits reflect
the comments above. As in the federal regulations, the Financial Assurance Estimate deadline
should be March 31st. This allows calculation of the annual inflation factor using economic data
published by the federal government each February.
We trust that these comments will lead to actions that will further both parties' goals to make
timely progress toward completion of the RCRA Corrective Action obligations at the Gallup
Refinery. Western will have additional comments as we proceed with the permit renewal
process. If you have any questions, please contact me or my colleague, Allen Hains.
Sincerely,
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Leslie Ann Allen
Senior Vice-President
Environmental and Regulatory Affairs
Attachments
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MEMORANDUM

AUTHORIT Y FOR RCRA CORRECTI VE ACTION
RELATIVE TO AREAS OF CONCERN
Several U.S. EPA Environmental Appeals Board decisions have considered whether RCRA §
3005(c)(3) authorizes corrective action requirements for "areas of concern" that are not SWMUs.
Those decisions often reference In re Morton International, Inc., RCRA Appeal No. 90-17, p. 5
(Feb. 28, 1992) which provides a lengthy analysis of this issue.

In the Morton decision, Morton argued that only § 3004(u) expressly authorizes corrective
action beyond hazardous waste management units by requiring corrective action for releases from
SWMUs. Morton maintained that § 3005(c)(3), the RCRA "omnibus provision," does not extend this
authorization beyond SWMUs. According to Morton, § 3005(c)(3) only allows conditions within the
scope of the permit as delineated by other statutory provisions. In other words, Morton argued that
the EPA's ability to impose permit conditions necessary to protect human health and the
environment is limited to those conditions expressly authorized by other Subtitle C provisions, in
that case § 3004(u).
However, the U.S. EPA Administrator was not persuaded by Morton's argument. He claimed
that such interpretation would render § 3005(c)(3) superfluous in the corrective action context.
Moreover, he argued that§ 3004(u) is not the only provision in Subtitle C allowing corrective action
beyond hazardous waste management units. The Administrator argued §3008(h)(1) allows
corrective action for any release of hazardous waste at an interim status facility if necessary to
protect human health and the environment regardless of whether the release is from a SWMU or nonSWMU area. He pointed out that as a matter of statutory interpretation, it makes little sense to allow
corrective action for non-SWMU areas at interim status facilities pursuant to §3008(h)(1 ), but not to
allow such corrective action at a permitted facility pursuant to §3005(c)(3).
The Administrator argued further that§ 3004(u) is best read not as a limit on§ 3005(c)(3),
but as a mandatory minimum requirement that the Agency must fulfill. He claimed that the
legislative history of§ 3005(c)(3) shows an intent to authorize the Administrator to impose permit
conditions beyond those mandated by the applicable regulations (i.e., those implementing§ 3004(u))
as required to address situations at each permitted facility that threaten human health or the
environment).

In light of these arguments, the Environmental Appeals Board held in Morton, as well as in
subsequent rulings, that § 3005(c)(3) authorizes corrective action permit requirements, such as soil
sampling or other preliminary detection activities, for non-SWMU areas when necessary to protect
human health and the environment. However, this authority is not unlimited. As stated in Morton,
the statutory context of RCRA "makes clear that the omnibus provision should not be used as a
blank check for unbridled regulation without an adequate nexus to solid or hazardous waste. " See
Morton, RCRA Appeal No. 90-17, p. 5. By its own terms, § 3005(c)(3) authorizes only those permit
conditions necessary to protect human health and the environment. !d. Unwarranted uses of this
provision are checked on a cases-by-case basis through petitions for review of final permit decisions.

!d.
In this regard, Environmental Appeals Board decisions have rejected an "areas of concern"
designation where the Agency has either: (1) failed to make a finding that corrective action is
necessary to protect human health or the environment; or (2) if the Board concluded that such a
finding lacks a sufficient factual basis in the record. Sandoz Pharmaceuticals Corp., RCRA Appeal
No. 91-14,p. 6-8 (July 9, 1992) ("It is not enough, however, for the Region to simplymakeafind ing
that a corrective action measure is necessary to protect human health and the environment. To justify
an exercise of its omnibus authority, the fmding must have a sufficient factual basis in the record.");
In re GMC Delco Remy, RCRA Appeal No. 95-11, n. 54 (June 2, 1997) ("The Region may not
invoke its omnibus authority unless the record contains a properly supported finding that an exercise
of that authority is necessary to protect human health or the environment. The Region has not
pointed us to any specific fmding in this respect; therefore, we need not consider the Region's
contention that the unit could also be an area of concern subject to corrective action.").
Further, the Morton decision supports that such finding must include evidence of an actual
release instead of one that is merely hypothetical. In this regard, Morton argued that the Region's
interpretation of§ 3005(c)(3) would allow for unbridled regulatory access to production processes.
See Morton, RCRAAppeal No. 90-17, p. 5. The U.S. EPA Administrator rejected this contention on
the basis that § 3005(c)(3) only permits corrective action for releases that threaten human health and
the environment.
The requirement of an actual release is further supported by the definition of S WMU s in the
May 1, 1996 EPA ANPR (61 FR 19432, 19443) which states:
EPA notes that authority exists for requiring corrective action for releases
that are not attributable to SWMUs. Given the legislative history ofRCRA section
3004(u), which emphasizes that RCRA facilities should be adequately cleaned up, in
part, to prevent creation of new Superfund sites, EPA believes that corrective action
authorities can be used to address all unacceptable risks to human health or the
environment from RCRA facilities. In the permitting context, remediation of nonSWMU related releases may be required under the "omnibus" authority (see 40 CFR
270.32(b)(2)) which allows EPA to impose such permit conditions as are necessary to
protect human health and the environment. (Emphasis added.)

